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Ladies and Gentlemen:

On behalf of The Guardian Life Insurance Company of America (“Guardian”) and
its affiliates, we are pleased to submit this comment letter regarding the Department of
Labor’s proposed changes to the definition of “fiduciary” under the Employee Retirement
Income Security Act, as amended (“ERISA”) and the Internal Revenue Code of 1986, as
amended (the “Code”), the proposed introduction of two new exemptions, including the
best interest contract exemption, and the proposed changes to class exemptions on which
Guardian and other insurance companies rely (the “Proposal”).

We understand the efforts of the Department of Labor (the “Department”) in
seeking to protect the interest of retirement savers. Guardian generally supports the
concept of a best interest standard for individuals and their affiliated entities who act as
investment advice fiduciaries to ERISA plans, plan participants and IRA owners.
However, we believe that the Proposal as drafted has numerous unintended consequences
that would significantly limit the availability of retirement information and products that
provide guaranteed lifetime income options to Americans who are seeking to plan for
retirement.



America is in the midst of a retirement crisis. The United States Social Security
Administration and the Pew Research Center reported in 2010 and 2011 that until about
the year 2030, 10,000 additional people will reach retirement age every day. By 2030,
projections are that 80 million people, or roughly 18 percent of the total projected US
population, will be living in retirement. * While Americans are living longer than ever
before, the National Institute on Retirement Security reported in 2013 that “60 percent of
working households approaching retirement have less than their annual income saved in
retirement accounts.”?

Americans today need more information and opportunities to save for retirement,
not less. Public policy makers should be making it easier, not harder, for small businesses
to provide retirement options to employees. In this letter, we discuss the changes we
believe need to be made in order to appropriately balance the Department’s intent of
protecting retirement savers while ensuring that American workers can still choose the
retirement products that they want, that are appropriate to their circumstances, and that are
from financially strong institutions.

In particular, Guardian urges the Department to focus on the following areas
when considering comments on how to improve the Proposal:

e Recognize the importance of annuity products, which are only issued by
insurance companies, in providing the security of lifetime income for
consumers saving for retirement by removing the bias in the Proposal
against the sale of these products.

e Protect the ability of middle income and working class consumers saving
for retirement to choose among a variety of products and services to help
fund their retirement by removing the emphasis on low-cost alternatives in
the Proposal that generally do not provide financial guarantees.

e Modify the definition of “investment advice” to exclude, among other
things, pure selling activities.

o Expressly exclude the sale of insurance products to health and welfare
plans from the Proposal.

e Remove the elements of the Proposal that would jeopardize the sale of
proprietary products by proprietary distribution channels.

Without the modifications that are discussed in this letter, the Proposal will result
in unnecessary disruption in this marketplace and, more importantly, negative impacts to

! Social Security Annual Performance Plan for FY 2012 and Revised Final Performance Plan for FY 2011;
Baby Boomers Approach 65- Glumly, Pew Research Center, Social and Demographic Trends, December
2010.

2 The Retirement Savings Crisis: Is It Worse Than We Think?, National Institute on Retirement Security,
June 2013.



retirement plans, plan participants, and individual IRA investors. Specifically, without
these changes, the Proposal will:

e Make it harder for retirees to obtain guaranteed lifetime income options
e Make it harder for small businesses to offer retirement plans to employees

e Make it harder for workers to obtain information and guidance on retirement
products.

Based upon the foregoing, Guardian respectfully submits this comment letter,
which is organized as follows. Part | provides a description of Guardian’s business with a
focus on our customers, and the business lines serving these customers, that will be
impacted by the Proposal. Part II summarizes Guardian’s primary concerns with the
Proposal. Part 1l provides specific comments related to the concerns raised in Part Il.
Finally, Part IV discusses additional important issues with the Proposal that we believe
should be addressed by the Department in the final regulation.

l. Overview of Guardian’s Business

Guardian is a highly rated mutual insurance company that has effectively served the
small qualified plan and IRA markets. The Proposal as written negatively impacts the
plans and IRA owners served by Guardian.

Guardian is a financially strong, highly rated mutual insurance company that has
been in existence for over 150 years. Unlike a stock company, a mutual insurer is owned
by its policyholders. This means that Guardian’s interests are aligned with the interests of
its customers. Guardian’s focus is on building and maintaining a strong financial
foundation that will serve its customers today and into the future. Guardian is one of the
largest mutual life insurers in the United States with $6.8 billion in capital and $1.3 billion
in operating income in 2014. Guardian has continuously received exemplary ratings from
all four of the major credit rating agencies. We are very proud of the financial strength we
have maintained throughout our 155-year history.

Guardian and its subsidiaries issue and distribute products that include life
insurance, disability income insurance, annuities and investments for individuals and also
include workplace benefits, such as group life, dental, vision and disability insurance as
well as funding vehicles for employer-sponsored qualified retirement plans. Guardian has
approximately 6,000 employees and a network of over 3,000 financial representatives in
more than 70 agencies nationwide.

Guardian is a compliance-oriented organization subject to rigorous regulation and
enforcement by state insurance regulators. Various entities in the Guardian organization,
and products issued by these entities, are also subject to regulation and enforcement by the
Securities and Exchange Commission (“SEC”), the Financial Industry Regulatory
Authority (“FINRA”) and the Internal Revenue Service, as well as the Department.



In most instances, we believe that implementation of the Proposal will dramatically
increase the costs and complexity of Guardian’s participation in the small qualified plan
and individual retirement account (“IRA”) markets to the detriment of the very same plans,
plan participants and IRA owners the Department is seeking to help with the Proposal, by
making retirement product options less affordable to consumers.

As you will see from the descriptions below, Guardian is an established provider
of products and services to the ERISA plan and IRA markets. Guardian is commenting on
the Proposal because it is concerned that, if the Proposal is adopted as written, a likely
result is that its ERISA plan and IRA customers will have diminished access to the broad
range of retirement products and services that companies like Guardian provide. We
believe that Guardian and its subsidiaries have been able to establish meaningful positions
in these markets because of a legacy of solid financial strength ratings that are taken into
account by customers interested in purchasing guaranteed lifetime income products from
companies that need to be financially sound decades in the future to fulfill their guarantees.
At its core, Guardian is a customer-centered organization and strongly wishes to continue
to serve the needs of its ERISA plan and IRA customers. We believe, however, that the
substantial changes to the Proposal described in this comment letter are necessary in order
to make this goal feasible.

Guardian specializes in providing a range of products and services for small
businesses and their employees. Guardian’s retirement business serves the small qualified
retirement plan and IRA markets. This market is currently underserved and many small
employers have not established retirement plans for their employees. Those small
employers who have established retirement plans frequently do not have access to the same
products and services that larger employers do. Since the initiation of Guardian’s group
variable business in the late 1980’s, over 95% of the sales of group variable funding
vehicle products issued by Guardian have been made to qualified retirement plans with
fewer than 100 participants. Thirty-seven percent of these sales were made to small
businesses that previously offered no retirement plan to their employees.

Guardian also issues individual variable and fixed annuities. In 2014, over 70% of
individual annuity sales were made to IRA owners, many as rollovers from 401(k) plans.
These individual products can provide a guaranteed lifetime income stream to plan
participants who rollover some or all of their plan assets into an IRA. In most cases, 401(k)
plan participants do not have access to guaranteed lifetime income through their plans. In
fact, in a study conducted by LIMRA, less than one percent of defined contribution plans
provide for lifetime income through annuitization of benefits within the plan.® Therefore,
to the extent that an annuity option is not available to an investor in his or her 401(k) plan,
Guardian’s agents will help the investor identify an annuity that meets his or her needs and
discuss, if needed, the option to rollover from the 401(K) plan to an IRA through which the
annuity can be purchased. Thus, for many investors, the only option for a plan participant
to obtain the benefit of guaranteed lifetime income is to enter into a rollover transaction.

3 Quarterly Retirement Perspectives, LIMRA Secure Retirement Institute, Fourth Quarter 2013.
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As discussed below, we believe that the Proposal will be highly disruptive to the
types of discussions that lead to the formation of a 401(k) plan for a small business or
effective retirement planning for individuals. We believe that this is an unintended
consequence of the Proposal for plan sponsors, plan participants and IRA owners.

Another major business area for Guardian is a retail broker-dealer subsidiary that
offers for sale proprietary and non-proprietary mutual funds, annuities and advisory
programs. At year-end 2014, this subsidiary had over $12 billion in IRA assets under
management, representing over 60% of the overall business on its books. The account value
for 52% of these IRA accounts is $25,000 or less. Most of this business represents one-
time commission sales made by registered representatives acting strictly as product sellers
and not as investment advice fiduciaries. The payment of a commission for these types of
sales is often more beneficial for an investor than the ongoing payment of an advisory fee.
Under the Proposal, the selling agent would be considered an investment advice fiduciary
in these situations. An unintended consequence of the Proposal is that the additional
operational costs and unquantifiable risks associated with the Proposal will make it
challenging and possibly unfeasible for our retail broker-dealer and its registered
representatives to continue to effectively serve the small IRA market. We are concerned
that Guardian may be forced to choose to discontinue selling products to small IRA
accounts due to the new regulatory costs, administrative burdens and legal risks generated
by the Proposal.

Guardian agents typically interact with prospective clients through the use of a
proprietary data aggregation tool. The tool helps the agent and prospective client gather
thorough information about a prospective client’s assets and liabilities so that together they
can evaluate possible product solutions and financial decisions. Because the information
gathered may include information concerning qualified plan and IRA assets, and because
certain generic discussions involved in the process may be interpreted as recommendations
under the Proposal, the consequence is that all agents using the tool may be considered to
be investment advice fiduciaries even before this prospective client becomes a client. An
unintended consequence of the Proposal is that individuals will lose access to the use of
this beneficial tool.

Guardian also maintains award winning call centers to help its clients.* Our call
center representatives provide information to plan participants about their plans, including
their distribution options, and provide information about group and individual annuities
they have purchased previously. Our call center representatives undergo a great deal of
education and training so that they can quickly and accurately answer customer questions.
Guardian is particularly proud of its call center representatives and the services they
provide. However, we are concerned that, under the Proposal, our representatives will be
unable to give participants and contractowners information they need about their plans and
contracts without the imposition of fiduciary status and that, as a result, our call center

41In 2015, The Guardian Retirement Solutions™ Group 401(k) and Individual Annuity call centers were
recognized for the fifth consecutive year for providing “An Outstanding Customer Service Experience” for
the live phone channel. For J.D. Power 2015 Contact Center Certification Program information, visit
www. jdpower.com.



servicing will be curtailed significantly and our clients will not receive the information they
need to make informed decisions about their retirement.

Another important business area for Guardian involves the sale of group dental,
vision, disability and life products to ERISA health and welfare plans sponsored by small
business clients. In 2014, Guardian sold approximately 240,000 products to over 90,000
welfare plans. The average plan size was 53 employees. Absent clarification or revision,
the Proposal would impose investment advice fiduciary status on sellers of products
intended to satisfy the employee benefit needs of small businesses. This may, in turn,
threaten small businesses’ access to products that provide these welfare benefits to their
employees. Insurance products purchased to provide welfare benefits are outside the scope
of the Proposal and should be specifically excluded.

1. Guardian’s Primary Concerns with the Proposal

A. We support the Department’s recognition of the need to change the focus of
retirement investors from products that emphasize a lump sum accumulation amount
to solutions that create a lifetime stream of income during retirement. We believe the
Proposal will hinder this change of focus to the detriment of middle and lower
income American workers who are saving for their retirement.

The Department has recognized the importance of lifetime income to American
workers, particularly as they move from a defined benefit pension system where
retirees are offered guaranteed lifetime benefits to a retirement system where they are
responsible for managing their own retirement through savings vehicles such as defined
contribution plans and IRAs. In fact, a Department news release states “As Americans
live longer and pensions increasingly trend away from the traditional defined-benefit
structure that provides a stream of guaranteed income for the duration of a retiree's life,
improving access to lifetime income options is an important way to help retirees
manage their savings.” Similarly, the Department recognized the importance of
lifetime income in the preamble to the Proposal, “Based on public input received in
connection with its joint examination of lifetime income issues with the Department of
the Treasury, the Department is persuaded that additional guidance may help improve
retirement security by facilitating the provision of information and education relating
to retirement needs that extend beyond a participant’s or beneficiary’s date of
retirement.”®

Notwithstanding the Department’s support of lifetime income solutions, Guardian
believes that the Proposal will have a negative impact on the sale of products that can
meet the demand for lifetime income by consumers who are worried about outliving
their retirement nest eggs. Other than defined benefit plans and Social Security, only
one product in the retirement plan market meets the need for lifetime income: an
annuity contract. Only insurance companies can issue annuities. Guardian currently
issues individual and group variable annuities as well as fixed annuities. In addition to

5 News Release, EBSA, US Labor, Treasury Departments act to enhance retirement security for an America
built to last (Feb. 2, 2012), available at http://www.dol.gov/opa/media/press/ebsa/EBSA20111653.htm.
680 FR at 21944,



providing annuitization options under these contracts, a popular feature of many of
Guardian’s individual variable annuities is a guaranteed lifetime withdrawal benefit.
Under this guaranteed benefit, the annuitant will receive a guaranteed withdrawal
amount, commencing on a date certain, for his or her lifetime. Guardian’s guaranteed
lifetime withdrawal benefit also provides a guarantee that the withdrawal balance under
the contract will not vary based on market performance. Thus, the investment risk is
shifted from the individual retirement investor to Guardian.

Of course, because of the presence of these guarantees, variable annuity contracts are
more expensive than a passively managed index mutual fund. Guardian is subject to
substantial capital and reserve requirements under the New York Insurance Code and
is closely regulated by the New York Department of Financial Services. The issuance
and distribution of annuity products is broadly regulated by all fifty states and the
District of Columbia as well as the SEC and FINRA. Guardian is also subject to
mortality risk and has developed a sophisticated hedging program to deal with the risk
it bears for providing guaranteed benefits, despite market volatility and a low interest
rate environment. Providing benefits to contract owners despite the risks highlighted
above requires Guardian to constantly assess those risks and the other responsibilities
it is shouldering so that the company remains financially strong and capable of meeting
its obligations to all of its policyholders. Part of assessing these risks is making
actuarial calculations on how to price its products fairly and reasonably in light of the
risks and obligations inherent in those products.

Unfortunately, Guardian believes that the Proposal will ultimately limit the availability
of guaranteed lifetime income to American workers. This is the case because the
Proposal makes the sale of products that offer guaranteed lifetime income extremely
difficult. In particular, an overly broad definition of “investment advice” and a lack of
adequate carve-outs, an overemphasis on cost, an apparent bias against the
recommendation of proprietary products, a lack of clarity with respect to the application
of the new and revised Prohibited Transaction Exemptions (“PTEs”) and overly
burdensome disclosure requirements in the Proposal will impede the provision of
guaranteed lifetime income products to American workers by Guardian and its industry
peers.

. Without the significant revisions, the increased contractual, legal and disclosure
requirements of the Proposal pose a significant challenge to serving working class
and middle class retirement investors as well as small businesses.

Almost all sales activity involving an ERISA-governed plan or IRA (including the use
of Guardian’s data aggregation tool that helps gather information about a prospective
client’s assets and liabilities) would be considered “investment advice” under the
Proposal. This will be the result even in situations where the plan fiduciary understands
that the selling agent is merely acting as a product seller and the plan fiduciary has no
reasonable basis for believing that the seller is acting pursuant to a fiduciary standard.
Further, the “carve-outs,” as proposed, fail to capture many of the activities related to
the sale of products and services to small participant-directed plans and IRAs even
though a plan fiduciary should have no basis for believing that a Guardian
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representative is acting pursuant to a fiduciary standard. The proposed PTEs add
onerous conditions that we believe do not directly serve the needs of plan sponsors,
plan participants and IRA owners while increasing operational costs that will be passed
on to customers. The PTEs also introduce ambiguous terms that will create compliance
uncertainty and increase litigation risks for entities seeking to offer products to plans,
participants and IRA owners. We believe an unintended consequence of the Proposal
is that Guardian and its agents will face daunting challenges in their efforts to continue
to provide products and services to small participant-directed plans and IRAS,
particularly more complicated and higher cost products like some types of annuities.
In addition, the carve-outs, as well as the additional compliance and legal burdens
associated with the Best Interest Contract (“BIC”) Exemption and the revised PTEs,
will result in a competitive disadvantage for financial institutions seeking to serve the
small-plan market and low and middle-income individuals.

In the absence of significant changes, the BIC Exemption as written will significantly
increase the compliance and litigation costs underlying the delivery of products and
services to Retirement Investors.” Guardian believes that the Department can attain its
stated goal of protecting Retirement Investors without requiring Guardian and its
industry peers to comply with an unnecessarily multi-layered and complex compliance
regime.

C. The Proposal creates barriers to Guardian selling its proprietary products. These
barriers should be removed from the Proposal so that small qualified plans and IRA
owners can continue to benefit from the security provided by Guardian’s retirement
products and services.

The proposed Best Interest Standard under the BIC Exemption and the proposed PTE
84-24 will make it difficult for Guardian and its advisers to sell its proprietary products
to plans and IRAs.2 We believe that Guardian’s small plan and IRA customers have
been well-served by Guardian’s proprietary field force. Through a rigorous agent
training program, a team of wholesalers who are dedicated primarily to servicing the
Guardian field force and access to senior product and operations management,
Guardian financial professionals have opportunities to obtain a deep understanding of
Guardian’s product offerings, which enables them to better serve their plan and IRA
clients. The BIC Exemption can be interpreted to favor fee-based compensation
arrangements over transaction-based compensation arrangements. A transaction-based
compensation structure is a better fit for accounts held by our middle and lower income
customers. The usual asset-based account charge of 1.00% annually does not work
efficiently with modest sized accounts because the charges over time will exceed the
value of the services provided (typically a one-time sale as opposed to active ongoing
trading). Also, the transaction-based compensation structure incentivizes the agent to

7 For the purposes of this letter, the term “Retirement Investors” shall have the meaning set out in the BIC
Exemption. 80 FR 21988.

8 For the purposes of this letter, the term “Best Interest Standard” shall have the meaning corresponding to
the definition of “Best Interest” in the BIC Exemption, or, as appropriate, PTE 84- 24. 80 FR 21987,
22020.



sell to holders of modest-sized accounts since the structure properly awards the agent
for the time and attention needed to educate and explain complex products like
annuities to prospective clients. In addition, the warranty requirement under the BIC
Exemption that Guardian cannot employ compensation arrangements that “tend to”
incentivize its representatives to not act in the “best interest” of the IRA owner sets a
vague standard that will result in compliance challenges and great uncertainty for
almost any compensation arrangement that is currently utilized for the sale of
proprietary products.

Guardian also believes that PTE 84-24 as currently proposed can be interpreted so that
Guardian and its affiliates cannot receive revenue sharing, 12b-1 fees or other third
party payments in connection with the recommendation of a product issued by
Guardian. If this is the case, Guardian will be unable to offer its products to ERISA-
governed plans at competitive prices, as it does today. Rather, in order to offer the
superior service and other features of our product offerings to plan participants,
Guardian will be required to increase the direct costs to the plans. Furthermore, the
definition of “Insurance Commission” in the proposed PTE 84-24 does not appear to
include certain “in kind” benefits (including healthcare coverage under Guardian’s
benefit plans). Thus, Guardian and its representatives will not be able to be
compensated in accordance with the arrangements that have been in existence for
decades.

D. “Best interest” does not necessarily equal “lowest cost” and any bias in the Proposal
toward “lowest cost” should be removed.

The current articulation of the Best Interest Standard, coupled with the Department’s
solicitation for comments on a streamlined exemption for “certain high-quality low-fee
investments,” overemphasizes the cost of investment products and services as the
primary factor in determining whether one product or service should be recommended
over another. We believe that this emphasis on costs puts Guardian and its
representatives at risk of engaging in a non-exempt prohibited transaction when they
recommend a group variable annuity product to a plan fiduciary or an individual
variable annuity product to an IRA. The higher cost of annuity products is due, in part,
to insurance company guarantees discussed above and embedded within those
products. These products are inherently more expensive than simply making available
a suite of mutual funds or other investments outside of an annuity. However, it is the
guarantees in these products that afford plan participants and their beneficiaries and
IRA owners the security of lifetime income. As a result, the Best Interest Standard as
it appears in the exemptions as proposed, along with the bias toward a streamlined
exemption for low fee investments, may have the impact of limiting individuals’ access
to these guaranteed, lifetime income solutions.



E. The Proposal potentially expands the scope of the rule beyond retirement plans and
products to health and welfare plans. Health and welfare plans should be excluded
from the Proposal.

It appears that the definition of “investment advice” under the Proposal could include
a recommendation of a life, health, dental, disability or other insurance policy to a plan
fiduciary or plan participant. An insurance policy providing plan benefits might
reasonably be characterized as “other property” within the meaning of the advice
definition. In addition, a footnote in the BIC Exemption states that such exemption
may be used to exempt transactions involving health and welfare plans. Yet, the
Department’s entire analysis and the focus of the Proposal are clearly the investment
of plan assets and the marketing of investment products and services to retirement plans
and IRAs. The Proposal includes no analysis on the effect of applying the fiduciary
standard and the onerous conditions of the BIC Exemption to insurance products sold
in the health and welfare market. Historically, the Department has assessed retirement
plans versus health and welfare plans very differently. Guardian encourages the
Department to continue this practice with respect to the Proposal and expressly exempt
the application of the Proposal to health and welfare plans. In the event that the
Department wishes to propose rules related to the sale of insurance products to health
and welfare plans, such rules should only be proposed after a thoughtful assessment of
the unique characteristics of these plans and products and the way they are sold and
purchased in the employer marketplace. Additionally, Guardian urges the Department
to preserve both the current rule and current prohibited transaction exemptions for sales
in this market, pending further analysis.

1. Specific Comments Related to Highlighted Concerns

As discussed, we believe that several aspects of the Proposal will result in
individuals and employers losing access to certain products and services provided by
Guardian. Therefore, we recommend several changes to the Proposal as described below.

A. To Preserve the Continued Availability of Lifetime Income Products to Middle
and Working Class Consumers, the Definition of Investment Advice Must Be
Revised and the Relevant Carve-Outs Should Cover All Plans and IRAs and All
Annuity Platforms.

Group variable annuity contracts and individual annuities, particularly variable
annuity contracts, include, by design, features that guarantee lifetime income. However,
these are complex products. The sale of these products involves a great deal of time and
expertise on behalf of a Guardian agent to explain the complexities of the products and the
differences among them. Further, the agent provides a great deal of information to the plan
fiduciary, plan participant or IRA owner so that he or she can make an informed decision
regarding what product and underlying funds he or she should select. Under the Proposal,
such activities will result in the agent and Guardian providing “investment advice” and
thus becoming subject to a fiduciary standard even in situations where no reasonable plan
fiduciary, plan participant or IRA owner would believe that the agent or Guardian is acting
in the capacity of a fiduciary. Guardian believes that this result will limit the availability
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of products that offer lifetime income guarantees, and consumers’ access to them.
Therefore, Guardian recommends several changes to the Proposal.

1. Narrow the Definition of Fiduciary

The Department is proposing to eliminate the current five-part test that must be
satisfied to be considered a fiduciary and replace it with a two-part test that requires an
Adviser and Financial Institution to determine (i) if recommendations of certain types
(“Covered Advice”) will be made for compensation and (ii) if so, whether the advice is
rendered “pursuant to a written or verbal agreement, arrangement or understanding that the
advice is individualized to, or that such advice is specifically directed to, the advice
recipient for consideration in making investment or management decisions with respect to
securities or other property of the plan or IRA.”® A “recommendation” is defined in the
Proposal as “a communication that, based on its content, context, and presentation, would
reasonably be viewed as a suggestion that the advice recipient engage in or refrain from
taking a particular course of action.”’? In the Preamble, the Department states that the
parties must have a “meeting of the minds” (i.e., agreement or understanding) that the
advice is individualized or specifically directed to the plan or IRA, but no such “meeting
of the minds” is required with regard to “the extent to which the advice recipient will
actually rely on the advice.”!

The proposed changes to the fiduciary definition are so broad that Advisers,
Financial Institutions, Affiliates and Related Entities will almost always be considered
fiduciaries for purposes of ERISA and the Code when they engage in routine sales to plans
and IRAs.'?2 They could even become fiduciaries when they engage in activities incidental
to the sales process. For example, mere conversations about available products and
services (e.g., sales presentations) could be construed as fiduciary advice. Answering an
IRA owner’s factual questions about an individual annuity could be fiduciary advice. In
addition, the submission of a Request for Proposal (“RFP”) response could be considered
advice to the extent the RFP includes a sample fund line up that could be made available
under a group annuity or discusses certain products and services available to a plan or IRA.
As another example, wholesalers who are hired by a product provider to promote the sale
of their employer’s products, may be deemed to be fiduciaries because they are making
recommendations to retail agents who would now be deemed fiduciaries in their
discussions with ERISA plan and IRA customers.

The Proposal’s underlying premise that virtually every sales interaction involves
fiduciary advice is inconsistent with normal business practices in which a buyer of a
product or service would not reasonably expect that the seller is acting as a fiduciary during

980 FR 21957. For the purposes of this letter, the terms “Adviser” and “Financial Institution” shall have
the meanings set out in the BIC Exemption. 80 FR 21987.

1080 FR 21960.

1180 FR 21940.

12 For the purposes of this letter, the terms “Affiliates” and “Related Entities” shall have the meanings set
out in the BIC Exemption. 80 FR 21987, 21988.
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the sales process. ¥ Unfortunately, while the Proposal includes a few “carve-outs” from
the fiduciary definition, the only carve-out that addresses sales activities does not apply to
IRAs and small participant-directed defined contribution plans, which make up a
substantial majority of the retirement marketplace and Guardian’s primary customers.
Further, unlike the current regulation under which all five elements of the five-part test
must be met before fiduciary status is imposed, the Proposal essentially shifts the burden
to the Adviser and Financial Institution to prove that it should not be treated as a fiduciary
by demonstrating compliance with a carve-out.

The breadth of the definition of fiduciary investment advice, the limited nature of
the carve-outs and the shift of the burden of proof will effectively require Advisers,
Financial Institutions, Affiliates and Related Entities to assume fiduciary status even in
situations in which no plan fiduciary or IRA owner could reasonably expect that the
Adviser or Financial Institution is acting in a fiduciary capacity. As a result, they will be
required to assume the costs associated with complying with (or failing to comply with)
the BIC Exemption or other potentially available exemptions, even when there is no
expectation on the part of the plan fiduciary, plan participant or IRA owner that the Adviser
or Financial Institution is acting other than in its own interest as a product distributor.

e For these reasons, we urge the Department to modify the definition of “investment
advice” under the regulation so that Advisers and Financial Institutions can engage in
routine sales of products and services without becoming fiduciaries.

a. Delete the “specifically directed” prong: Under the Proposal, fiduciary
status arises virtually any time that a communication is made that is in any way suggestive
of a plan investment or investment management activity and is either individualized for, or
is specifically directed to, an advice recipient for consideration. In our view, whether a
recommendation is “specifically directed to” the recipient is irrelevant to the question of
whether the parties to that communication should be viewed as having a fiduciary
relationship. Institutions that offer products and services in the retirement plan marketplace
generate targeted communications every day in the course of advertising and marketing to
potential clients. Providers and distributors of annuities and other financial products
require the freedom to utilize targeted marketing communications to identify consumers
with an interest in potentially purchasing those products. Yet, under the Department’s
Proposal, even a mass mailing or telephone campaign describing the range of Guardian
insurance products and their key features and pricing could be characterized as
“specifically directed” to the recipients and thus potentially investment advice. It defies
common sense to suggest that these types of generalized, albeit “specifically directed,”
marketing communications should result in the establishment of a fiduciary relationship.
If Financial Institutions cannot even contact potential clients without assuming fiduciary

13 See e.g., Renfro v. Unisys Corp., 671 F.3d 314, 324 (3rd Cir. 2011) (“When a person who has no
relationship to an ERISA plan is negotiating a contract with that plan, he has no authority over or
responsibility to the plan and presumably is unable to exercise any control over the trustees' decision
whether or not, and on what terms, to enter into an agreement with him. Such a person is not an ERISA
fiduciary with respect to the terms of the agreement for his compensation.”), citing F.H. Krear & Co. v.
Nineteen Named Trs., 810 F.2d 1250, 1259 ( 3rd. Cir. 2011).
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status, retirement investors may never learn about products and services that may fit their
needs.

e We propose that the “specifically directed to” prong of the definition be deleted so that
Advisers and Financial Institutions can engage in a routine sale process without
becoming fiduciaries.

b. Revise the “individualized” prong: Guardian strongly believes that the
“individualized to the advice recipient” element of paragraph (a)(2)(ii) should be modified
to describe the nature of individualization that is needed to give rise to fiduciary status on
the part of the advice provider. In our view, it is only where a communication with a
Retirement Investor is sufficiently tailored, within the context of a particular relationship,
to provide a basis for the investor’s reliance on an advice recommendation, that a fiduciary
relationship should arise.

The objective of a revised fiduciary definition should be to impose fiduciary
standards on those who undertake to, or create the expectation that, they will be acting in
a position of trust with respect to the advice recipient. The Department has stated
throughout the Preamble that it views as “fiduciary” in nature those investment
recommendations where there is an expectation that the advice provider will provide
unbiased and impartial advice that is in the recipient’s best interest. See, e.g., 80 FR 21938
(the Proposal “avoids burdening activities that do not implicate relationships of trust and
expectations of impartiality.”); 80 FR 21941 (“In each instance, the proposed carve-outs
are for communications that the Department believes Congress did not intend to cover as
fiduciary ‘investment advice’ and that parties would not ordinarily view as
communications characterized by a relationship of trust or impartiality.”) However, we do
not agree that every communication or suggestion should be held to such a high standard
when there is no reasonable expectation by either party that the agent will act in this
capacity.

We understand the Department’s reasoning in wishing to eliminate the requirement
of a “mutual agreement” regarding how the advice will be utilized by the recipient.
Nonetheless, we believe that there should be some arrangement, agreement or
understanding that the advice is sufficiently individualized and provided under
circumstances in which it is reasonable for the advice recipient to rely on that advice.

e We recommend that the Department consider the following revision -

(2) Such person, either directly or indirectly (e.g., through or together with any
affiliate),—

(ii) Renders the advice (A) pursuant to a written or verbal agreement, arrangement
or mutual understanding that the advice is individualized to erthat-such-advice-is
specifically-directed-te; the advice recipient for consideration in making investment
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or management decisions with respect to securities or other property of the plan or
IRA, and (B) under circumstances creating a reasonable expectation on the part of
the advice recipient that advice will be provided in the interest of the advice

recipient.

c. Clarify the definition of recommendation: Under the Proposal, a
recommendation is “a communication that, based on its content, context, and presentation,
would reasonably be viewed as a suggestion that the advice recipient engage in or refrain
from taking a particular course of action.” Though Guardian appreciates that the
Department has taken this definition from FINRA guidance in an effort to coordinate its
rulemaking with other regulators, we nevertheless believe that the articulated definition is
over-inclusive.

FINRA guidance focuses not on the existence of a mere suggestion, but on whether
there has been a communication that might reasonably be viewed as a “call to action” that
might reasonably influence an investor to trade a particular security or group of securities.
See NASD Notice to Members 01-23. Guardian believes that such FINRA guidance may
usefully be applied to distinguish a zone of information that may be provided about
investment products and services that objectively describes the features of an investment
product or service (including performance and benchmarking information) but that falls
well short of a “recommendation.” The definition of “recommendation” should allow a
provider to market products and communicate with potential investors and purchasers
about the provider’s products without becoming a fiduciary.

That being said, it appears that the Department is seeking to cover any
conversations or communications where the advice provider is in a position of trust with
respect to the advice recipient. Guardian nevertheless believes that not every investment
provider that interacts with ERISA plans, ERISA plan participants and beneficiaries and
IRA holders undertakes to provide unbiased investment advice solely in the client’s
interest. Rather, whether the intervention would give rise to a fiduciary relationship ought
to depend on the nature of the relationship being established. Further, Guardian believes
that routine sales activities in the investment space, where sellers attempt to sell products
in exchange for compensation for their sales activities, are appropriate activities in the
ERISA context and should not be eliminated. We believe that the regulatory scheme
proposed by the Department threatens to do.

d. Need for a link between recommendation and a contemporaneous
transaction: Additionally, the Department should clarify that a recommendation is
“investment advice” only when it is linked to a contemporaneous transaction to purchase
or sell a security or other property for compensation. A Guardian agent may make
recommendations to trade a particular security or group of securities. However, the client
may not actually trade for days, weeks or even months later and may make such trade
through an entity other than Guardian. Guardian and its agent should not be viewed as
making a recommendation in these circumstances.

e Therefore, Guardian recommends that “recommendation” should be clarified so that a
“recommendation” will only occur if the investor’s actions with regard to the
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transaction are contemporaneous with the communication from the Adviser and if the
Adviser or the Financial Institution receives compensation for the transaction.

2. Expand the Counterparty Carve-out to Cover All Plans and IRAs

The Department states that the “overall purpose” of the seller’s carve-out is “to
avoid imposing ERISA fiduciary obligations on sales pitches that are part of arm’s length
transactions where neither side assumes that the counterparty to the plan is acting as an
impartial trusted adviser, but the seller is making representations about the value and
benefits of proposed deals.” 80 FR 21941. The Department makes available a seller’s
exception for a plan transaction if the independent fiduciary agrees in writing that it will
not rely on the seller to act in the best interests of the plan, to provide impartial investment
advice or to give advice in a fiduciary capacity, unless the plan has fewer than 100
participants. IRAs are simply not covered by the seller’s carve-out.

For purposes of assessing fiduciary responsibility, however, ERISA makes no
distinctions among plans based on size. ERISA commands all plan fiduciaries, regardless
of plan size, to have sufficient knowledge and skill to make prudent decisions on behalf of
the plan. See ERISA 8§ 404(a)(1)(B). Where a fiduciary lacks the requisite expertise to
make a decision, it is required to hire independent experts to supply it.** In excluding small
plans from the carve-out, the Department proposes to create two classes of fiduciaries. One
unintended consequence of this is that sellers of investment products and services may be
inclined to sell only to large plans. This will only reduce the number of providers willing
to service the small plans, which is already an underserved market.

Based upon the foregoing, Guardian urges the Department to extend the
counterparty carve-out to all plans and IRAs regardless of the number of participants.
However, if the Department insists that the counterparty carve-out should not apply to
small plans and IRAs, we suggest as an alternative that sales to sophisticated IRA owners
or to small plans and IRAs that are represented by an investment adviser who is registered
under state or federal securities laws (and thus subject to supervision by a state or federal
agency with examination and enforcement authority) should be addressed as follows:

e Include IRA owners who are sophisticated investors in the carve-out: We
propose that the carve-out be extended to advice provided to sophisticated IRA
owners. An IRA owner who is an “accredited investor” under SEC Rule 501
of SEC Regulation D promulgated under section 4(a)(2) of the Securities Act
of 1933, as amended (“Securities Act”) can purchase an interest in an
investment fund without the fund’s interests becoming subject to registration
under the Securities Act. Yet, omission of IRAs from the carve-out suggests
that the very same purchaser cannot make sound investment decisions in
managing his IRA. To the contrary, we believe that plan fiduciaries or IRA

14 See, e.g., Liss v. Smith, 991 F. Supp. 278, 297 (S.D.N.Y. 1998) (“In such circumstances, where the
trustees lack the requisite knowledge, experience and expertise to make the necessary decisions with
respect to investments, their fiduciary obligations require them to hire independent professional advisors.”)
1517 C.F.R § 230.500, et. seq.
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3.

owners who are sophisticated investors can appreciate the difference between a
sales pitch and unbiased advice, and advice to them should be “carved out.”*®

Include small plans and IRAs represented by an adviser in the carve-out: The
Department points to its cross-trading exemption as a basis for the $100 million
dollar threshold. However, much like the 100 participant threshold, we do not
see, and the Department does not provide, a connection between that $100
million amount and the ability of an adviser to adequately act on behalf of a
small plan or IRA. For example, under Regulation D, an employee benefit plan
within the meaning of ERISA is an accredited investor as long as the decision
to invest in the security is made by a plan fiduciary, as defined in section 3(21)
of ERISA, which is either a bank, savings and loan association, insurance
company or registered investment adviser (or, if the plan has at least $5 million
in assets under management). In addition, if the plan is a participant-directed
plan, the plan is an accredited investor if each of the participants is an accredited
investor. Also, an “investment manager” as defined under ERISA section
3(38), which includes a registered investment adviser, does not require that the
manager have a certain amount of assets under management.

Yet, the Proposal suggests that a party needs at least $100 million of benefit
plan assets under management in order to recognize when an Adviser sells
products and services rather than gives advice. We do not believe this to be the
case. Rather, we believe that the carve-out should apply in any case in which
the sponsor or similar fiduciary receives investment advice from a fiduciary as
defined under ERISA section 3(21) who is a bank, savings and loan association,
insurance company or registered investment adviser regarding the purchase of
an investment product or service, so long as such fiduciary is independent from
the seller. In addition, if the sponsor or similar fiduciary does not receive advice
from such a fiduciary, the dollar threshold should be $5 million of assets under
management.

Confirm That There is No Need for a Platform and Selection and

Monitoring Carve-out or Clarify the Application of the Carve-out to
Variable Annuity Products

In our view, it is wholly inappropriate to require a carve-out for the provision

of an investment platform because the courts and the Department have always taken the
position that the creation of a platform is not a fiduciary act. Therefore, the Department
should clarify that the provision for making available an investment platform is not
included within the definition of “investment advice.” Alternatively, the platform carve-

16 An “accredited investor” includes individuals who have annual earned income of more than $200,000
($300,000 with a spouse) or who have a net worth of more than $1,000,000. See 17 C.F.R. § 230.500 et
seq. The SEC explains that a “principal purpose of the accredited investor concept is to identify persons
who can bear the economic risk of investing in these unregistered securities.” Investor Bulletin: Accredited
Investors, S.E.C. Pub. No. 158 (Sept. 2013), available at:
http://www.sec.gov/investor/alerts/ib_accreditedinvestors.pdf
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out should be modified so that (i) group annuities are “platforms” for purposes of the carve-
out and (ii) IRA platforms, including individual variable annuities, qualify for the carve-
out.

a. Creation of a platform is not a fiduciary act. The Department has
indicated that a service provider to a plan or IRA does not act as a fiduciary by merely
providing a platform of investments to such plan or IRA as long as a fiduciary independent
of the platform provider approves the platform, such fiduciary receives notice regarding
any changes to the platform, and such fiduciary approves by either affirmative or negative
consent any changes to the platform that impact the plan.t” However, the Department also
notes that in the event that the service provider or its affiliate provides investment advice
for purposes of ERISA with regard to the selection of one or more investments on the
platform and such advice results in the payment of additional compensation to the service
provider or its affiliate, such service provider or affiliate could be viewed as using its
fiduciary authority to increase its own compensation in violation of ERISA section
406(b).1® As such, the service provider may act as a non-fiduciary with regard to creating
the investment platform, but act as a fiduciary with regard to investment of plan or IRA
assets in the platform investments. Further, we note that several courts have stated that a
service provider does not act as a fiduciary when it makes available a platform of mutual
fund investments to ERISA-governed plans.!®

e Based upon the foregoing, the Department should clarify that the creation of a
platform, in and of itself, does not involve fiduciary “investment advice,” unless
the platform creator acknowledges fiduciary status in creating the platform. We
believe that this approach is appropriate because the existence of a platform carve-
out implies that the creation of a platform could in fact result in the provision of
investment advice under certain circumstances. This will unnecessarily expose
platform providers to additional litigation and compliance risk.

b. Variable annuity contracts are “platforms”: If the Department takes the
position that platforms should be the subject of a carve-out, the Department should clarify
that both group and individual variable annuities constitute “platforms” for purposes of the
carve-out. The “variable” or investment portion of the contract provides for a number of
mutual funds (or insurance company separate accounts that invest in mutual funds or
collective investment trusts) to be offered as investment options under a plan or IRA.
Guardian offers a number of investment options under its group and individual variable
annuities with the intent of offering a broad range of investment alternatives to cover most
asset classes and to allow for adequate diversification. The plan sponsor (or similar
fiduciary) or IRA owner selects from the investment options available under the plan or

17 Adv. Op. 97-16A (May 22, 1997) (making available a menu of funds and the ability to change the funds
offered under that menu did not rise to the level of a fiduciary act as long as an independent plan fiduciary
approved the initial menu and had the opportunity to approve any changes to the menu with advanced
notice of the proposed change).

181d.; see also DOL Adv. Op. 2003-09A (June 2, 2003).

19 See Hecker v. Deere & Co., 556 F.3d 525 (7th Cir. 2009); see also Leimkuehler v. Am. United Life Ins.
Co., 713 F.3d 905 (7th Cir. 2013), Zang v. Paychex, 728 F.Supp.2d 261 (W.D.N.Y. 2010); Santomenno v.
John Hancock Life Ins. Co., No 2:10-cv-01655 (WJM), 2013 WL 3864395 (D.N.J. 2013).
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IRA. In the case of a plan, participants are then permitted to direct the investment of their
account balances in the investment options made available under the plan by the fiduciary.

As such, group and individual variable annuity contracts are indistinguishable
from a platform of investments made available by a broker-dealer, recordkeeper, or other
platform provider. While we do not necessarily read the Proposal to preclude group and
individual variable annuities from the platform carve-out, we believe that the final
regulation should make it clear that such annuities can qualify as a “platform” for purposes
of the carve-out and that information about the investments under the annuity may be
provided in accordance with the “selection and monitoring” carve-out. Failure to provide
such clarity may make issuers unwilling to market annuities.

Guardian is concerned that if the Department does not clarify that the platform
carve-out applies to annuities, Guardian’s call center representatives may not be able to
provide information to plan participants and contractowners who already have purchased
an annuity. Guardian is particularly proud of its award-winning call centers. Our call
center representatives should be able to answer questions from plan participants and
contractowners about the annuity contracts which they have already purchased from us.

e One way to clarify the carve-out would be to add the underlined language to the
first sentence of section 2510.3-21(b)(3) of the proposed regulation as follows ““(3)
Platform providers. The person merely markets and makes available to an
employee benefit plan (as described in section 3(3) of the Act), without regard to
the individualized needs of the plan, its participants, or beneficiaries, securities or
other property through a platform or similar mechanism (including a variable
annuity contract) from which a plan fiduciary may select or monitor investment
alternatives.

c. Confirm that the platform and selection and monitoring carve-outs are
available to IRA platforms: The Department specifically excludes IRAs from